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IMMIGRATION
HIGHLIGHTS

By Atty. Crispin Lozano

LEGAL 
RIGHTS

By Atty. Johnson Lazaro

Question: Who is a child 
born out of wedlock?

Answer: A child is consid-
ered “child born out of wed-
lock” when  the natural par-
ents did not marry at all and  
The child is not legitimated 
under the laws of the country 
where the child is residing or 
the laws of the father’s domi-
cile whether in or outside the 
United States.

Question: Can a natural 
father petition a child born 
out of wedlock?

Answer: Yes. A natural 
father can petition a child 
born out of wedlock before 
the child becomes 21 years 
of age.

Question: What are the re-
quirements in petitioning a 
child born out of wedlock?

Answer: The purported 
natural father must prove 
that he is the natural father 
as shown in the child’s birth 
certificate, and  that a bona 
fide parent-child relation-
ship was established when 
the child was unmarried and 
under 21 years of age.

The parent-child relation-
ship must be established 
more than merely a biologi-
cal relationship.  Emotional 
and financial ties or a genu-
ine concern and interest by 
the father for the child’s sup-
port, instruction and general 
welfare must be shown.

There should be evidence 
that the father and child ac-
tually lived together or that 
the father held the child out 
as being his own, that he 
provided for some or all of 
the child’s needs, or that in 
general the father’s behavior 
evidenced a genuine con-
cern for the child.

Question: What evidence 

Requirements in Petitioning 
a Child Out of Wedlock
is needed to prove a bona 
fide parent-child relation-
ship?

Answer: The USCIS will 
give more weight to copies 
of records maintained by 
an agency or organization 
contemporaneously with the 
event than to affidavits of 
the parties themselves or of 
persons close to them.   In 
general, the following docu-
ments will be helpful:

• Evidence that the parties 
lived together at some point 
may include:

• Copies of any records 
that show that the address of 
the father at relevant times 
such as tax returns, employ-
ment records and insurance 
records.

• Copies of any records 
which show the child’s ad-
dress as identical to that of 
the father’s address such as 
school, medical and church 
records.

• Affidavits of the mother, 
neighbors or friends.

• Evidence of a bona fide 
parent-child relationship 
when the parties have not 
lived together:

• Tax returns declaring 
the child as the father’s de-
pendent.

• Cancelled checks or 
money order receipts for the 
support of the child.

• School records of the 
child which name the fa-
ther.

• Affidavits from the child, 
the mother, co-workers, 
relatives or friends.

Note: This is not a legal 
advice.  Each case is unique 
and you may have to speak 
to an immigration attorney.  
Our office can provide legal 
consultation on the above 
matters.

Hot News of the Week
Green cards without ex-

piration date should be re-

newed within the 120 days 
period.  Please call our office 
for questions about renew-
ing green cards.

Representative Zoe Lof-
gren of San Jose filed a reso-
lution to invalidate the latest 
increase in USCIS filing fees.  
Call your Congressperson to 
support the resolution.

Tip of the Week
This is the time to legal-

ize your stay in the U.S. be-
cause of the announced DHS 
crackdown on illegal immi-
grants with more workplace 
enforcement and agents to 
do the job.

Taxpayer Identification 
Number is not a Social Se-
curity Number.  It should 
be identified as ITIN and 
be used only in filing Form 
1099 Miscellaneous with the 
IRS at the end of the year.  
It should not be used for 
filing payroll returns with 
the Social Security Admin-
istration.  Our office handles 
consultation on “no match 
SS number” situations.

Income tax filing is re-
quired in the proposed legal-
ization.  Individual Tax Iden-
tification Number (ITIN) can 
be used for filing tax returns 
and is required before bank 
accounts can be opened.  It 
is also needed by employers 
to charge to expense pay-
ment for contractual job.  
Our office assists clients in 
obtaining ITIN.
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THERE’S always a second 
chance.  In a deportation case, 
your second chance is called 
Motion To Reopen (MTR).  
The purpose of the motion to 
reopen is to seek immigration 
court or Board of Immigration 
Appeals (BIA) Review of your 
case after denial.  

When is an MTR appropri-
ate?  

You would usually be suc-
cessful if your lawyer can show 
there is new material evidence 
that was previously not avail-
able and could not have been 
discovered or presented at the 
time of the hearing before the 
court or review by the BIA.  
Alternatively, you can show 
there are changed conditions, 
including a change in the law 
or facts that may make you 
eligible for relief from removal. 
The application for relief must 
accompany the motion.

Is there a deadline for filing 
an MTR?  

Either you or the govern-
ment may file a motion to 
reopen within 90 days of the 
final administrative order.  But 
if you miss the 90-day dead-
line, relax.  There may still be 
a chance to file the MTR.  An 
applicant may move to reopen 
proceedings even beyond the 
90-day deadline or re-apply 
for asylum or withholding of 
removal based on changed 
circumstances arising in the 
country of his or her national-
ity.  So for instance, a complete 
political and social upheaval 
unexpectedly occurred in your 
homeland, you still may be al-
lowed to apply for MTR if you 
have an asylum case.

One of the most common 
ways people seek MTR is when 
they miss their deportation 
or removal hearing.  When 
you fail to show up before the 
immigration judge, he or she 
would simply make an order of 
removal “in absentia” and the 
immigration police would then 

How to Get a Second 
Chance in Court
try to locate you. There is no ap-
peal of an “in absentia” removal 
order; it can be reviewed only 
through a motion to reopen.

What kind of excuses can 
you make when you file MTR 
due to removal “in absentia.?”

You can try to assert that you 
forgot to wake up in time for 
your removal hearing, or you 
can say your dog ate your car 
keys.  However, these reasons 
will not sway the judge.  But 
if the person did not receive 
proper notice of the removal 
proceedings, the motion to 
reopen may be filed at any 
time.  Not receiving notice is a 
far more valid reason because 
it violates due process.  The US 
Constitution guarantees you a 
right to be heard at the hear-
ing and if you did not get any 
notice, then the case should be 
re-opened.

Now if you think that you 
have an “exceptional circum-
stance” that caused you to miss 
the hearing then lay it out.  Mo-
tions to reopen to rescind an “in 
absentia” order due to excep-
tional circumstances must be 
filed within 180 days of the final 
administrative order. The BIA 
has found that heavy traffic, 
a foot injury, and a headache 
do not constitute exceptional 

circumstances. However, if the 
person attempted to contact the 
immigration court on the date 
of the hearing or provides an 
explanation for why he or she 
did not do so and provides sup-
porting documentation regard-
ing the circumstances (e.g., 
medical records), the person 
may be able to establish excep-
tional circumstances. The BIA 
also has held that ineffective 
assistance of counsel may be 
an exceptional circumstance.  
Always consult an immigra-
tion attorney before filing this 
motion.  It is complicated and 
it could be your “last bite of 
the apple.” 
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